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STATEMENT OF CUESTIONS PRESENTED 


1, Did the dismissal by the Listrict of Columbia Court ef 
General vessions of these charges against appellant for want of 
prosecution bar a subsequent prosecution for the same offense in 
the United Utates Listrict Court? 

2. Lid the court below commit error in not dismissing 
prosecution against appellant upon being infermed that these same 
charges agzinst appellant had been dismissed fer want ef presecue 
tien by the Listrict ef Columbia Court ef General Sessions? 

3. Lid the court belew commit errer in refusing te cen- 
sider the effect ef a previous dismissal ef these charges against 


appellant by the Listrict of Columbia Court of General Sessians? 


*This case has not previously been before the U. S. Court 
of Appeals for the District of Columbia. 
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I, The charges against appéllant were dismissed 
in the Listrict ef Columbia Court of General | 
Sessions, and the law in the Listrict ef Colum- 

bia Ceurt ef General Sessions is that dismissals 

are with prejudice end bar subsequent pro~ 


secutions for the same effense, . . 4...» a! 


This Ceurt's recent decision in the matter of 
White v. U.S, supports appellant's pesition 
that the dismissal ef the charges against ap- 
pellant with prejudice bars future proseeution 
for the same offenses... 2cessencvels 


A dismissal for failure te prosecute operates 
as a dismissal with prejudice which will bar | 
subsequent prosecution fer the same offense,| 
unless the court entering the dismissal 
explicitly notes that the dismissal is witheut | 
prejudice to the gevernment's right to 
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JURISLICTIONAL STATEMENT 


4ppellant was convicted in the United States Listriet Court on 


two counts of a two-count indictment chzrging violations of 22 0,C.C. 
1801 and 22 £.C.C. 2202 (housebreaking and petit larceny), He was 
sentenced to imprisonment for a period of three to nine years on 
Count I, and one year on Count II, said sentence under Count II to 
run coneurrently with the sentence imposed on Count I, ‘Thereatter 
he applied to the Listrict Court for leave to appeal in tales auperis. 
ae 
The trial judge, on June 21, 1968, authorized appellant to preceed on 
2ppeal witheut prepayment of costs, and this Ceurt, en July 18, 1968, 
appointed this counsel to represent appellant, The jurisdiction of 


this Court is based on the provisions ef Title 28, Section 1291 ef 
| 


the United States Code, 
STATEMENT OF THE CA JE 


On approximately 9:00 P,M, on the evening ef-Christmas 
| 


Lay, December 25, 1967, appellant was observed by twojofficers 
of the Metropolitan Police Department, Officer George y arren 
and Officer Albert Catalano, inside the premises of the Lucas 
American Service Center, a gasoline service station, logated at 


2600 - 14th Street, N. V’., Washington, D. C. (Tr. 21, 29, 43). 
| 


The Officers testified that the glass in the gasoline service station 
door had been broken, znd that zppellant was observed striking at 
the cash register therein with a hammer and a screwdriver (Tr, 
43). The Officers testified that they had not seen appellant break 
the glass or enter the premises (Tr. 36). Officer Catalano and a 
third officer, Officer Grimes, who had alse arrived at the scene 
by that time (Tz, 65-66), testified that appellant was searched by 
them and that twe payroll checks, made eut and signed by the 
owner of the service station, Farrar 4, Lucas, were located in 
appellant's right sport jacket pocket (Tr, 44) and that they alse 
found assorted change in the amount of $3.61 in appellant's pos- 
session (Tr, 46). 

Approximately ten er fifteen minutes efter the incident, 
the police officers transperted appellant toe the 13th Precinet 
Utation, and they teld him that he was charged with housebreak- 


ing and petit larceny (Tr, 32-33), Luring the morning the fellow- 


ing day, the 26th of Lecember 1967, appellant was arraigned before 


a Judge of the Listrict of Columbia Court of General Sessions, and 
charged in the matter of United States v, Kichard Hunt, Jr., 
General Sessiens Court Cocket No. US 12146-67, with the crime of 
violating §22-1801 of the District of Columbia Code (housebreaking). 
At that time, the Judge released appellant en his personal recog- 
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nizance, and directed that he return to the Court for preliminary 


hearing on January 23, 1968. | 


On January 23rd, appellant returned to the District of Colum- 


bie Court of General Sessions and presented himself to the Court. 
On that day he appeared before Judge Howard of the Court of General 
| 

Sessions, and the charge against him was "dismissed fot want of 
prosecution" by Judge Howard because of the failure of any of the 
arresting officers to appear before the Court. hie does net 
appear on the face of the records of the General Sceeiont Court, or 
in the record of the trial befere the U. S. Listrict Court, appellant 


has orally informed his counsel that he was present and waited the 


whole day in General Sessions Court, and that the chargés were 


only dismissed by the Court late in the day when nene of the arrest- 
ing officers had put in an appearance, | 

Appellant was arrested again for the same offense on Febru- 
ary 25, 1968 on a Grand Jury indictment, charging a violation of 
Title 22 D,C.C. 1891, 2202 (housebreaking; petit larceny). The 


indictment charged: | 

"First Count: On or about Lecember 25, 1967, 
within the Listrict of Columbia, Richard Hunt, Jr. 
entered the building of Farrar A. Lucas with intent 
to steal property of another," 


| 
"Second Count: On or about December 25, 1967, 
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within the Listrict of Columbia, Richard Hunt, Jr. stole 

property of Farrar &. Lucas with a value of about $5.06, 

consisting of a quantity of checks of the value of $.06 and 

$5.90 in money." 

4.ppellant pleaded not guilty to these charges on March 15, 1968. 
After a jury trizl which took place on April 18, 1968 and April 22, 
1$68, appellant was convicted on April 22, 1968 in the United States 
District Court on one count of housebreaking and one count of petit 
larceny. 

At the trial of appellant, the dismissal ef these same charges 


was raised before the trial court by appellant's trial counsel: 


“MR. JOHNCON: I understand that on January 23, 1968, 
he appeared before Judge Howard in the Court of General 


Sessions and that the charges were dismissed. Subsequently, 
apparently the case was presented to the Grand Jury and on 
March 15 he was arraigned in this Court, 


"THE COURT: VY 'hat is the significance of that? 


"MR. JOHNSON: V:ell, there is certainly some sig- 
nificance in the fact--I think it is reasonable to argue to the 
jury that the officers changed their minds on it, once the 
case was dismissed. 


"MR. FREEMAN: I think that has no relevance at all, 
Your Honor. It is clear that the case can be presented as 
an original to the Grand Jury. I have no knowledge as to the 
dismissal of these charges. 


"THE COURT: He was not in jeopardy and he did not 
have any trial or anything of that kind. 


"MR. FREEMAN: This is simply two different mach- 
ineries. 


"THE COURT: lam going to rule that that is not 
admissible. You make your proffer for your record, 
| 


"MR. JOHNSON: Yes, I know. I would like 'to 
proffer in order to get it in the record so I may argue it 
to the jury, the unreasonableness of the erresting pffi- 
cers in the case and an inference could be drawn that 
police at one point did not consider it a serious charge, 
a serious crime and they were not treating it as < felony. 


"THE COURT: If we were to take that coleterat 
issue for that purpose, we would have never-ending 
litigetions involving the Listrict Attorney's office with 
respect to handling cases in the two courts. It is techni- 
cal and legal in character and will be simply disposed of 
as irrelevant and immaterial. 

| 

"MR. FREEMAN: I would appreciate an 2dmoni- 
tion that would not be referred to in any argument to the 
jury. | 

"THE COURT: Of course it will not be. 


(END OF BENCH CONFERENCE, )" (Tr. 34-35) 


The same point was raised again during the course of the 


"(AT THE BENCH) 
"THE COURT: What do you propose to show? 


"iiR, JOHNSON: That he was not given 2 speedy pre- 
liminary hearing and not advised of his rights and not en- 
titled to cross-examine. 
| 

"MR. FREEMAN: He was arraigned the next morning 
as soon as the U. S. Commissioner appeared on the bench, 
on Lecember 26. 


"MR. JOHNSON; No. 


"MR. FREEMAN: I would object to counsel's 
continued attempt to interject into the case-- 


"THE COURT: I have ruled once with respect 
to that and my ruling would be the same, 


"MR, JOHNSON: If Your Honor please--raay I 
have the file. 


"MR, FREEMAN: I would respectfully suggest-- 
I find they zre very prejudicial to the Government and I 
think it is a tactic that should be condemned. 


"TEE COURT: Iam going to let ir, Johnson make 
his proffer. But I have ruled, If you want te add to your 
proffer, 


"MR, JOHNSON: Yes, Ido, The record will show 
that this defendant was arrested on December 25 and that 
a preliminary hearing was held on February-- 


"MR, FREEMAN: The only thing that is even re- 
motely relevant is that he was arraigned within twelve 
hours after he was ezrrested, 

"THE COURT: These are ali matters that should have 
been raised by motions within the appropriate time if they 
have any validity. My ruling remains the same. 


You, may make an offer later on to supplement your 
proffer. 


"MR. JOHNSON: Thank you." (Tr. 48-49) 

Lespite trial counsel's raising of the fact, the trial court refused 
to give any weight to this prior dismissal of the selfsame charges. 
Indeed, it is clear from the tenor of the court's remarks, that the 
court considered the circumstance to be utterly without import or sig- 


nificance, end accorded it no notice or consideration at all. 
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CTATUTES INVOLVEL 


§22-1801 7. C. Code: 


Housebreaking | 


| 

"¥vhoever shall either in the night or in the daytime, 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time occu- 
pied or not, or any steamboat, canal boat, vessel,| or 
other watercraft, or railzoad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break and 
carry away eny part thereof or any fixture or other thing 
attached to or connected with the same, or to commit any 
criminal offense, shall be imprisoned for not more than 
fifteen years. (Mar. 3, 1901, 31 Stat, 1323, ch. 854, 
§ 823.)" 


§22-2202 L, C. Code: 
| 

Petit Larceny | 

' hoever shall feloniously take and carry away any 
property of value of less than $190, including things savor- 
ing of the realty, shall be fined not more than $200 or be 
imprisoned for not more than one year, or both. s#nd in 
all convictions for larceny, either grand or petit, the 
trial justice may, in his sound discretion, order rpstita- 
tion to be made of the value of the money or property 
shown to have been stolen by the defendant and made way 
with or otherwise disposed of and not recovered, (Mar. 
3, 1901, 31 Stat. 1324, ch. 854, § 827; June 39, 1902, 
32 Stat. 535, ch. 1329; Aug. 12, 1937, 50 Stat. 628, ch. 
599; June 29, 1953, 67 Stat. 99, ch. 159, § 215(c).)" 


Rule 48(b) Federal Rules of Criminal Procedure; 18 USCA: 
Lismissal by Court | 
| 


"If there is unnecessary delay in presenting a 
charge to a Grand Jury or in filing an information against 
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the defendant who has teen held to answer to the Listrict 
Court, or if there is unnecessary delay in bringing a 
defendant to trizl, the Court may dismiss the indictment, 
information or complaint." 


STATEMENT OF POINTS 


1. The dismissal by the Listrict of Columbia Court of Gen- 


eral Gessions of these same charges against appellant for want of 


| 
prosecution dic bar any subsequent prosecution for the same off- 
i 
| 
ense in the Unitec States Listrict Court. 
| 


2. The Court below committed error in not dismissing the 
| 
prosecution against eppellant upon being informed that these same 
| 
charges against appellant had been dismissed for want of prose- 


cution by the Listrict of Columbia Court of General Sessions. 


3. The Court below committed error in refusing to con- 


sider the effect of a previous dismissal of these charges zgainst 


| 
appellant by the L istrict of Columbia Court of General Sessions. 


SUMMARY OF 4RGUMENT 


The charges against appellent were dismissed in the Listrict 
of Columbia Court of General Jessions for lack of prosecution. 
The law in the Listrict of Columbia Court of General Sessions is 
that dismissals for lack of prosecution are ‘with prejudice’, and 
bar subsequent prosecutions for the same offense. The recent 
decision of this court in ¥ihite v. U... supports appellant's posi- 
tion in holding that dismissals with prejudice bar future prosecue- 
tions for the same offense. The Court below committed error in 
not dismissing the prosecution against appellant upon being 
informed that these same charges against appellant had been dis- 
missed for want of prosecution by the Listrict of Columbia Court 


of General Sessions. 


ARGUMENT 


I 


The charges against appellant were 
dismissed in the Listrict of Columbia | 


Court of General Sessions, and the law, 
in the Listrict of Columbia Court of | 
General Sessions is that dismissals ar 


with prejudice and bar subsequent pro- 
secutions for the same offense. | 
| 
In istrict of Columbia v. Healy (160 A 2d 809; 1960), the 
District of Columbia Court of Appeals set forth the law that governs 
on this point in the District of Columbia Court of General sessions. 
In that decision, 2 cogent and well-grounded opinion held that the 
| 


dismissal of charges for lack of prosecution, from which no appeal 


is taken by the government, ‘is a dismissal with prejudice" and bars 


a second prosecution for the same offense. 


That Court reasoned that the government should not be allowed 


to proceed with the second prosecution of charges dismissed for 
| 


lack of prosecution, for if the government may proceed with a 


second prosecution, then the delay in prosecution which occasioned 


the dismissal of the charges in the first instance, has simply been 
| 
compounded. Unless such a dismissal is to have the effect of 


terminating prosecution, then a 'dismissal for lack of prosecution’ 


is 2 mockery. 


The opinion goes on to consider the fact that dismissals 


under Rule 48(b) +/ can be and have been appealed by the govern- 


ment (see U.S. v. Mciilliams 82 U.S. App. D.C. 259; 163 F. 2d 
695; 1947 and U.S. v. Gunther 104 U.S. App. £.C.. 16; 259 F. 2d 
173; 1960), and concludes that it would have been unthinkable that 
“the government could have reindicted the defendants in the 
McWilliams case and started that prosecution anew after the in- 
dictment had been dismissed and the dismissal affirmed on appeal." 
Ye agree with the Court that such = reindictment by the government 
would have been "unthinkable". But may appellant point out that 

for such a dismissal to have been appealed, the dismissal must 
have been a final disposition of the case at the trial court level. 


In United States v. wicWilliams, this court held: 


The criminal rules of the Court of General Sessions do not 
contain a rule similar to Federal Rule of Criminal Procedure 
48(b), 18 USC. However, the decisions make it plain that 
Rule 48(b) simply makes explicit the inherent powers of a 
court to dismiss for want of prosecution. ".,..The court in 
the exercise of its jurisdiction has the inherent power to 
order a dismissal for failure to prosecute"! - ex parte 
Altman, 31F. Supp. 106 (1940); see also a brief discussion 
on this point in D. C. v. Healy (cited above) and Mann v. 

U. S. (304 F. 2d 394; 113 U.S. App. D.C. 27; 1962). We 
may, therefore, view this dismissal by the General Sessions 
Court under the terms of its inherent power as precisely 
analogous 'to a dismissal uncer the terms of Rule 48(b) of 
the Federal Rules of Criminal Procedure. 
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"The cuestion for decision on the appeal is (a), 
whether an action on a motion to dismiss for lack of 
prosecution is within the sound judicial discretion of 
the trial judge and (b), if so, under what circumstances 
may its exercise be controlled on appeal? The answer 
to the first query is obvious, not only from the prot 
visions of the New Criminal Rules, 18 U...C.A, fol- 
lowing section 687, -but 2lso by the paneea recogni- 
tion of the right prior to their enactment... * * 

And the answer to the latter query is equally obvious, 
since the rule of this jurisdiction is that where there 
has been z lack of due diligence in the prosecution | 
of a case the trial judge may dismiss and his order 
will be sustained on appeal, unless there has been 
clear abuse of discretion. Neel v. Barbrz, 1943, 8 
U.G. App. D.C. 13, 136 F.2d 269. And by abuse of 
discretion is meant action which is arbitrary, 
fanciful, or clearly unreasonable. This is also the 
rule applied by the Supreme Court, * * * and 
generally followed in other circuits." 


Aside from the rationale underlying the Healy opinion, the 
| 
important point is that the Healy opinion is the law in the Listrict 


| 
of Columbia Court of General Sessions. The Listrict of Columbia 


| 
Court of General Sessions is bound by the pronouncements of the 


District of Columbia Court of ppeals and any dismissal for want 
of prosecution by the General Sessions Court is 2 dismissal that 
prejudices the government's right to prosecute a second time on 
the same charges. | 

The charges against appellant were dismissed by the Cis- 


trict of Columbia Court of General Sessions. According to the 


law, when the court entered that dismissal, it was with prejudice 
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| 


to the government's xight to prosecute = second time. The ceci- 
sion of the prosecutors to comrnence the case anew in a different 
court, (i.e. United Ctates Vistrict Court) cannot be allowed to 
brush eside the Court's dismissal of these charges against ap- 


pellant. 


aa 


This Court's recent decision in the 


matter of White v. U. S. supports 
appellant's position that the dis- 

missal of the charges against ap- 
pellant with prejudice bars future 
prosecution for the same offense. 


Appellant submits thet this Court's own recent decision in the 


matter of White v. United States (377 F. 2d::948; 126 U.S. App. B.C. 


30S; 1967) squarely supports appellant's position that his second trial 
should have been barred by the first dismissal. 

The Court's opinion in White is brief, and certainly to the 
point: 


"Per curiam: An indictment of appellant for un- 
authorized use of a vehicle in violation of £.C. Code 
§22-2204 was dismissed by the District Court December 
S$, 1965. Upon consideration of the record relating to the 
dismissal, we conclude that it was with prejudice. Never- 
theless, a few days thereafter, December 15, 1965, 
appellant was again indicted for the same offense, His 
motion to dismiss the second indictment due to the bar 
created by the earlier dismissal with prejudice was denied. 
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Ye think it should have been granted. The dismisse2l 
with prejudice constituted an edjudication which barred 


another prosecution for the same offense,'' (Emphasis 
supplied) 


The dismissal of the charges against appellant was "with pre- 
| 


judice" according to the law as applied in the Listrict of Columbia 
Court of General Sessions. This Court's holding in ¥ hite is 


| 
clear and correct. Cuch a dismissal, with prejudice, bars any 


second prosecution for the same offense. 


I 


4_dismissal for failure to prosecute 
operates as a dismissal with pre- 
judice which will bar subsequent | 
prosecution for the same offense, | 
unless the court entering the dismissal 
explicitly notes that the dismissalis | 
without prejudice to the government's | 
right to prosecute, | 
| 
| 


Appellant submits that the better interpretation of the law, 
and of Rule 48(b), is thet unless special circumstances impel the 
court to specifically reserve the government's right to prosecute 


again, a dismissal under Rule 48(b) bars further prosecution. 


For if the government may proceed with a second prosecution, 


then the delay which caused the dismissal of the first is simply com- 


pounded, and the “dismissal for lack of prosecution" is a nullity. 
| 


| 
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While this Court did not take this position in so many words 
in its 1962 opinion in Mann v. U.S. (304 F. 2¢ 394; 13 U.S. App. 
=.C. 27; 1962), it showed the way with its reference to a "required" 
warning: 


"If the dismissal is granted pursuant to a find- 
ing that the speedy trial clause has been violated, the 
court should expressly dismiss with prejudice. Other- 
wise, the dismissal should note that it is awarded 
without prejudice to prosecution on a new indictment or 


information. Here the required warning was given..." 
(Emphasis supplied) : 


¥’e wish to refer again to the decision by this Court, in 1967, 


in the matter of White v. U.2. That decision distinguishes the 


Mann decision in = footnote reading as follows: 
"See Mann vs. U.S. 113 U.S.D.C. 27, 304 

F. 2d 394, where dismissal of the indictment was 

granted explictly without prejudice and reindictment 

was held proper." 

In its footnote to the “Yhite opinion, this court at least inti- 
mates that the reason that reindictment was proper was because 
the court explicitly noted thet the dismiss2l was being granted 
without prejudice. 

Appellant submits that this is by far the better view. Dis- 
missal under the terms of Rule 48(b) should be an end to litigation, 
and should bar any reprosecution, unless the court explicitly saves 
and reserves that right to the government for good reason. Far 
from containing a reservation allowing a second prosecution, the 


dismissal of the charges in appellant's case was, by operation of 


law a dismissal "with DECwacecene 


CONCLUSION 


The first dismissal of the charges against appellant barred 


any subsequent second prosecution of appellant for those self- 


same charges, 


The United States District Court erred in| not dis- 


missing the charges against him, and it is therefore ur ed that the 
& g g Be! 


conviction before the Court on this appeal be set aside, and that 


the Court remand this case for dismissal. 


Respectfully submitted, 


David J. wickKean 
McXean & * hitehead 
818 - 18th Street,|N. v. 
Washington, LC. C. 
298-8730 
Attorneys for / ppellant 
(Appointed by this Court) 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are 
presented : 


I. Did the committing magistrate below have authority 
to dismiss the felony complaint against appellant for want 
of prosecution? 

II. If so, did that dismissal bar subsequent proceedings? 


This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,756 


RICHARD HUNT, APPELLANT 
uv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two-count indictment charging appellant with house- 
breaking and petit larceny was filed in District Court on 
February 19, 1968. Appellant demanded trial by jury and 
was tried before Judge Gerhard A. Gesell and Jury and 
was found guilty as charged in the indictment. On June 
14, 1968, appellant was sentenced to imprisonment for 
three to nine years on the housebreaking count and for 
one year on the petit larceny count (concurrently) with 
treatment for alcoholism recommended by the Court. 

Appellant was arrested inside a burglarized gas station 
on December 25, 1967. The next day he was presented at 


(1) 
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the Court of General Sessions on complaint charging him 
with housebreaking. At that time counsel was appointed 
and the appellant was released on his personal bond to 
appear on January 28, 1968, at a preliminary hearing. On 
January 23, 1968, the complaint was dismissed for want 
of prosecution by Judge Andrew J. Howard, Jr., sitting 
as committing magistrate. 


A. The Government’s Case 


At approximately 9:00 p.m. on the evening of Christmas 
Day, December 25, 1967, appellant was observed by two 
officers of the District of Columbia Police Department, Of- 
ficer George Warren and Officer Albert Catalano, inside 
the premises of the Lucas American Service Center, a 
gasoline station located at 2600 - 14th Street, N.W., in the 
District of Columbia. (Tr. 21, 29, 43). The officers saw 
that the glass in the gasoline station door had been broken 
and saw appellant within striking at the cash register 
with a hammer and a screwdriver. (Tr. 43). Officer Cata- 
lano and a third officer, Officer Grimes, arrested the ap- 
pellant and searched him. Two payroll checks, made out 
and signed by the owner of the service station, Farrar A. 
Lucas, were located in appellant’s right sports jacket 
pocket (Tr. 44) and assorted change was found in appel- 
lant’s possession. The owner of the station, Mr. Lucas, 
did not know the appellant and had not given him permis- 
sion either to enter the gas station or take the checks or 
money. (Tr. 25). 


B. The Defense Case 


Appellant testified that on the evening of December 25, 
1967, he was drinking, got sick, stopped at the gas station 
which he was charged with breaking into, saw broken 
glass, picked up some checks laying on the floor, and start- 
ed to leave. He denied breaking the glass. 
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3 
ARGUMENT 


I. Rule 48(b) of the Federal Rules of Criminal Procedure 
does not apply to General Sessions Court Judges sitting 
as Committing Magistrates. 


Only Rules 3, 4, 5, and 40 of the Federal Rules of 
Criminal Procedure are applicable to a Judge of the Gen- 
eral Sessions Court when sitting as a committing magis- 
trate. Rule 54a(2), Federal Rules of Criminal Procedure; 
Notes to the Rules of Criminal Procedure for the District 
Courts of the United States, appended to Federal Rules of 
Criminal Procedure, Report of the Advisory Committee, 
June, 1944 at 46, 47; In the Matter of George D. Gates, 
(D.C.C.A. No. 4448, decided December 18, 1968). In 
Gates, that Court made clear that Rule 13 of the Court 
of General Sessions Criminal Rules, applying the Federal 
Rules of Criminal Procedure to all proceedings in the 
Criminal Division of that court in which the judges are 
acting as committing magistrates, means only those rules 
applicable to Federal criminal proceedings before commis- 
sioners (i.e., Rules 3, 4, 5, and 40). Accordingly, the dis- 
missal of a felony complaint for want of prosecution’ as 
provided under Rule 48(b) is not available to a commit- 
ting magistrate in the Court of General Sessions. 


Il. Even if Rule 48(b) empowered the committing magis- 
trate to dismiss for want of prosecution, that dismissal 
did not operate as a bar to subsequent proceedings 
against appellant. 


This Court has long held that not every dismissal for 
want of prosecution is a bar to subsequent proceedings. 
Mann v. United States, 118 U.S. App. D.C. 27, 304 F.2d 


1The two bench conferences set out in appellant’s statement of 
the case relate only trial defense counsel’s attempt to introduce 
evidence that the police officers “changed their minds” on the 
prosecutorial merit of the case. (Tr. 34). The assertions in appel- 
lant’s brief that a dismissal for want of prosecution was entered in 
General Sessions Court (before the original indictment) are re- 
flected in the complaint which has been made part of the record by 
appellee. 
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394, cert. denied 371 U.S. 896 (1962). Only those dismis- 
sals expressly made for denial of speedy trial rights oper- 
ate with prejudice to preclude the Government from going 
forward. Id. at 31. This Court noted that “there are many 
cases in which the Court, moved by the plight of an ac- 
cused unable to make bond, will, and should, enlarge him, 
even though there has been no violation of the Speedy Trial 
Clause. If the judge could not do so, except with prejudice 
to a subsequent prosecution within the limitation period, 
serious inequity would result.” Id. at 31. 

This, of course, is precisely what happened below. Ap- 
pellant’s case was dismissed at the preliminary hearing 
stage, a mere 29 days after arrest. There is no notation 
that it was “with prejudice.” Indeed, there could be none. 
As Mann makes clear, such dismissals are with prejudice 
only if upon speedy trial grounds. There, a delay of seven 
months preceded dismissal for want of prosecution of the 
indictment. The Court in these circumstances held that no 
speedy trial violation occurred nor was the dismissal so 


predicated. Surely that is dispositive of appellant’s present 
contention that the 29 day delay preceding dismissal in- 
fuses that dismissal with prejudice and bars subsequent 
proceedings on speedy trial grounds. 

Appellant’s reliance on District of Columbia v. Healy, 
160 A.2d 800 (1960) is entirely inapposite. It was ex- 
pressly criticized by this Court in Mann: 


“The inflexible rule that every dismissal for want of 
prosecution is necessarily with prejudice announced in 
District of Columbia v. Healy, D.C. Mun. App. 160 
A.2d 800, is, of course, not binding on this Court. 
Nor is it persuasive, for it is grounded on the fallacy 
that the defendant gains nothing by dismissal unless 
all further prosecution is barred. This ignores the 
very real advantage of being enlarged and freed from 
pending charges, even temporarily.” Mann v. United 
States, supra, at 31, 32. 


Appellant’s gyrations do not lessen the effect of this hold- 
ing on his case. That 29 days after arrest he enjoyed the 
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respite of “temporary freedom” from pending charges did 
not entitle him to complete immunity from prosecution. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RIcHARD N. STUCKEY, 
Assistant United States Attorneys. 
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PETITION FOR REHEARING 


Comes now appellant, Richard Hunt, Jr., by and through his 
attorney and respectfully petitions this Honorable Court for a rehear- 
ing of this matter. 

Oral argument on this case was presented before the Court on 
Wednesday, March 26, 1969. On Wednesday, April 2, 1969, the judg- 
ment of the Court below was affirmed by this Court, and a judgment 
entered to that effect without opinion. 

Appellant respectfully suggests that this Court has overlooked 
the fact that this affirmance creates a state of conflict between the 
present decision in this matter and this Court's own opinion in the 
matter of White v. U.S. (126 U.S. App. D.C. 309; 377 F. 2d 948 (1967)). 

The basic question presented to the Court in this appeal is this: 
Did the dismissal by the District of Columbia Court of General Sessions 
of criminal charges against appellant for want of prosecution, bar a 
subsequent prosecution for the same criminal charges in the United 


States District Court? 
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In brief summary, appellant's argument is as follows: 
The charges against appellant were dismissed in the District of 
Columbia Court of General Sessions for lack of prosecution, and the 
| 


law in the District of Columbia Court of General Sessiong is that dis- 


missals for lack of prosecution are "with prejudice" and jbar subse- 


quent prosecutions for the same offense. The recent decision of this 
Court in White v. U.S. supports appellant's position by holding that 
dismissals "with prejudice" bar future prosecutions for the same 
offense. The Court below committed error in not dismissing the 
prosecution against appellant, upon being informed that these same 
charges against appellant had been dismissed for want of BEStoSeEan 
by the District of Columbia Court of General Sessions. | 
In District of Columbia v. Healy, (160 A. 24 800; 1960), the 
| 
District of Columbia Court of Appeals set forth the law that governs 
and regulates on this point in the Court of General Sessions. That 
decision held that a dismissal of charges for lack of prosecution, from 
which no appeal is taken by the government, "isa dismissal with pre- 
* judice"' and bars a pecond prosecution for the same offense. The deci- 


| 
sion in Healy on this point could not be clearer: 


| 
"Our conclusion is that whatever may be the rule 
in other jurisdictions, in this jurisdiction a dismissal of 
an information for lack of prosecution, from which ho 
appeal is taken, is a dismissal with prejudice..." (p- 803) 


Appellant is, of course, aware that the pronouncements of the 
District of Columbia Court of Appeals do not bind this Court. But the 
important point is that they do bind the Court of General Sessions. The 


Healy opinion is the law in the Court of General Sessions, jand any 


Se 


dismissal for want of prosecution by the General Sessions Courtisa 
dismissal "with prejudice". 

Appellant notes that this was a Gismissal for 'twant of prosecution", 
as reflected in the records of the Court of General Sessions. That dis- 
missal occurred only twenty-nine (29) days after the commission of the 
offense charged and the appellant's initial arrest. Appellant wishes 
respectfully to add herein a note of caution, praying that this Court is 
not tempted into substituting its judgment for that of the trial court on 
the question of what constituted sufficient delay to occasion a dismissal 
for "want of prosecution’. The standard in this matter was enunciated 
by this Court by U.S. v. McWilliams, (82 U.S. App. D.C. 259; 163 F. 
2d 695; 1947). 

The standard set forth in McWilliams is that the trial judge may 
dismiss for lack of due diligence in prosecution, and his order will be 
sustained unless there has been a ''clear abuse of discretion". And 
this Court, in McWilliams, defined abuse of discretion as follows: 

"And by abuse of discretion is meant action which 
is arbitrary, fanciful or clearly unreasonable. This is 
also the rule applied by the Supreme Court,...and gen- 


erally followed in other circuits." 


Clearly then, by operation of law, the dismissal in the General 


Sessions Court was "with prejudice", and this Court's holding in White 


is that a dismissal with prejudice bars any second prosecution for the 
same offense. 
The result reached by the Court in this present matter contradicts, 


and is contradicted by, this Court's opinion in the White case. This 


condition of conflict should be resolved. 


afin 


In its judgment in this case, this Court has relied on Mann v. 
United States (112 U.S. App. D.C. 27; 304 F. 2d 394 Cert. Den. 371 


U. S. 896 (1962). Appellant submits that Mann is distinguished by the 


fact that in Mann, the Court below, before dismissing the charges, had 


reserved the right to the government to reprosecute, since the dis- 
| 


missal was granted explicitly without prejudice. 
Appellant submits that the proper interpretation of the law is 


that unless special circumstances impel a court to specifically reserve 
| 
the government's right to prosecute again, a dismissal for lack of pro- 


secution, or under Rule 48(b) of the Federal Rules of Criminal Procedure, 
| 


bars further prosecution. While this Court did not take thig position in 


so many words in its 1962 opinion in Mann v. U.S., it showed the way 


with its reference to a ''required" warning: | 
"I¢ the dismissal is granted pursuant to a finding that 
the speedy trial clause has been violated the Court should 
expressly dismiss with prejudice. Otherwise, the dismissal 
should note that it is awarded without prejudice to prosecu- 
tion on a new indictment or information. Here, the required 


warning was given...'' (Emphasis supplied) 


| 
This Court's more recent decision in White v. U.S. distinguishes 
. nes a ag aaa | 
= | 
the Mann decision in a footnote reading as follows: 


"See Mannv. U.S. 113 U.S. App. D.C. 27, 304 

F. 2d 394 where dismissal of the indictment was granted 
explicitly without prejudice and reindictment was held 
proper." 
| 


It would appear that this Court was cognizant of the conflict be- 
tween Mann and White, and distinguished these cases on the grounds that 
rt a | 
in Mann, the trial court had dismissed explicitly without prejudice. In 


its footnote to its White opinion, this Court at least intimates that the 


reason that reindictment was proper in Mann was because the trial 
| 


court explicitly noted that dismissal was being granted without pre- 
judice. 

Appellant submits that this is the better view. Since this Court 
has itself already distinguished Mann from White, Mann is not an appro- 
priate foundation for deciding this case since the present matter, like 
White, involves a dismissal "with prejudice". 

THEREFORE, appellant respectfully prays that this Court grant 


his Petition for a Rehearing of this matter. 


Re a, tf 


DexbhiLer Bf: YC j More, ) 


David J. McKean J. McKean 

McKean & HES a 

818 - 18th Street, N. W. 

Washington, D. C. 

298-8730 

Attorneys for Appellant 
April 14, 1969 (Appointed by this Court) 
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States Attorney's Office, U. S. Court House, Washington, D. C. 
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